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on a certain day, and whether it was cold 
enough to freeze vegetables contained in 
a building. The opinion of an ordinary 
witness was received. ■' ' It is true, ' ' 
said the court, " that, in general, wit- 
nesses are not allowed to give their opin- 
ions except upon questions of science, 
trade and some others of the same nature, 
and then they must be adepts. But upon 
a matter of such common experience as 
the state of the weather, whether cold 
or warm, and the effects likely to be pro- 
duced by it upon fruit or vegetables when 
improperly exposed, we think the evi- 
dence savors more of facts than of con- 
jecture, more of knowledge than of mere 
opinion. It is like the opinion of ex- 
perienced witnesses upon questions of 
value, which is always allowable." And 
see Ohio, frc, Railway Co. v. Irvin, 27 



111. 179 ; Com. v. Timothy, 8 Gray 480; 
Greenfield v. People, 85 N. Y. 75. So 
in Stone v. Frost, the opinions of ordi- 
nary witnesses were admitted on the 
question whether certain plants were dead 
when received, but were rejected on the 
question as to what killed them. Said 
the court: "The fact as to whether a 
root or other vegetable substance is dead 
or not is matter of such common obser- 
vation and experience that it does not 
require an expert to testify in regard to 
it. The same may be said in regard to 
the question whether a dead grape root 
has any marketable or other value. On 
the question what had caused the killing 
of the roots, the evidence was all given 
by persons skilled in the matter, and was 
properly received." 

John D. Lawson. 
St. Louis, Mo. 



In the Circuit Qourt of Cook County, Illinois. 
KEHOE v. KEHOE. 

The doctrine of the English courts as to superstitious uses has never been adopted 
in this country and is inconsistent with the religious liberty guaranteed by our con- 
stitutions. 

A deed of personal property was made a few weeks prior to the donor's decease 
upon an oral trust that it should be devoted to the purpose of procuring masses to 
be said for his sonl. Upon a bill filed by the trustee against the legal representatives 
of the donor to obtain the instructions of the court as to complainant's duty, Held, 
that the trust was valid and should be performed. 

R. W. Clifford, for complainant. 
A. Tripp, for respondent. 

The opinion of the court was delivered by 

Tuley, J. — Richard J. Kehoe files his bill to obtain the instruc- 
tion of the court as to his duty as trustee in reference to certain 
funds now remaining in his possession. 

John W. Kehoe, a few weeks prior to his decease, made a deed 
to complainant of certain personal property, upon oral directions 
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or trusts, which were in substance, that the funds should be devoted 
to the purpose of procuring masses to be said for the soul of the 
said John W., and for the soul of his mother, now also deceased. 

The complainant is ready to carry out the wishes of the donor, 
but the defendants — who would take as legal representatives of the 
deceased, if no such disposition thereof had been made — contend 
that the trust is void because it is not wholly in writing ; and if it 
is not void for that reason, that it is void because the funds were 
given for a superstitious purpose or use. 

The Statute of Frauds is relied upon to sustain the first objection, 
but. as that statute does not embrace trusts as to personal property, 
but only as to realty, the point is not well taken. 

As to the second point th« defendants contend that as our state 
has adopted the common law and statutes of England prior to 4th 
year of James I., excepting certain specified statutes concerning 
usury and frivolous suits (see Eev. Stat. ch. 28), the decisions 
of the English courts based upon the statute 1 Edward VI., hold- 
ing that gifts or devises for procuring masses, &c, are void, as 
being for superstitious uses, will be followed by the courts of this 
country. 

Redfield, in his learned treatise on the law of wills, after stating 
the doctrine, as above, of the English courts, says : " We under- 
stand this to be the general view of the law in the American 
states:" 2 Redfield, sect. 36, ch. 5, &c. ; Story's Eq., sect. 1168. 

Other text writers take the opposite view, and hold that the 
American courts should not follow the English courts in their 
decisions as to what are superstitious uses : Perry on Trusts, sect. 
715 ; Hill on Trustees, p. 455 n. ; Williams Executors, p. 1055, 
note 8. 

No American decisions of courts of last resort have been cited 
by any of the text writers, and the researches of counsel in this 
case, as well as my own, have failed to find any. 

How did this doctrine of superstitious uses originate, and upon 
what is it founded ? 

Two English statutes were passed about the period of the refor- 
mation, concerning the disposition of property for uses then con- 
sidered superstitious. The first was that of 23 Henry VIII. [ch. 10], 
A. D. 1532, which was about four years after the clergy had acknowl- 
edged Henry VIII. to be the supreme head on earth of the church, 
which provided that all uses thereafter declared of land (except 

Vol,. XXXI 83 
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leaseholds of twenty years) to the intent to have perpetual, or the 
continual service of a priest, or other like uses, should be void , and 
the other was 1st Edward VI., ch. 14, A. D. 1547, which declared 
the king entitled to all real and certain specified personal property 
theretofore disposed of for the perpetual finding of a priest or main- 
tenance of any anniversary or orbit, or other like thing, or any light 
or lamp at any church or chapel. 

These statutes were passed at a very troubled period of English 
history in religious matters. Henry VIII. had just severed the 
connection between the English church and the Pope at Rome, and 
had united to the kingly power that of the head of the church. 

While these two statutes were aimed at the practices of the Cath- 
olic church, yet the Catholic who denied the supremacy of the 
king as the head of the church, and the non-conformist, were alike 
persecuted, not only by religious edicts, but by all the power that 
parliament could exercise in favor of the newly-established church. 

It will be noticed that there was no statute making dispositions 
of personal property to such uses void ; that while the 23d of Henry 
VIII. was prospective, it only applied to assurances of land to 
churches and chapels, and that the 1st Edward VI. was limited to 
dispositions of property, real and personal, theretofore made. 

Nevertheless, the English chancellors, many of the earlier of whom 
were ecclesiastics, and the English judges, being always adherents 
of the established church, and undoubtedly imbued with that reli- 
gious feeling which had induced such legislation, easily found in the 
absence of any express statute, what they termed "a public policy" 
or " a policy of the law," which enabled them to declare absolutely 
void all dispositions of property, whether real or personal, given or 
devised for the uses specified in the two statutes — or for uses which 
they deemed to come within the period of the statutes — such as 
"legacies to priests to pray for the soul of the donor." " For the 
bringing up of poor children in the Roman Catholic faith," &c. : 
Attorney- General v. Powers, 1 B. & B. 145 ; West v. Shuttleworth, 
2 M. & K. 684 ; In re BlundeU's Trust, 31 L. J. Eq. 52; Cary 
v. Abbott, 7 Vesey 490 ; Rex v. Lady Partington, 1 Sal. 162, i 
4 Wm. & Mary, 5 Russell 289. 

When judges undertake to decide cases not upon the law, but 
upon what they consider "public policy" or the "policy of the 
law," they stand upon very slippery ground. This is strikingly 
exemplified by the strange inconsistency of the English decisions 
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as to what are superstitious uses, one .vice-chancellor, upon the 
ground of public policy, holding a devise for the purpose of aiding 
in the publication and circulation of " Baxter's Call to the Uncon- 
verted," to be void because for a superstitious use; and Lord 
Romilly holding, upon the like ground of public policy, a trust for 
propagating the sacred writings of Joanna Southcote valid, and not 
for a superstitious use, notwithstanding these writings averred that 
Joanna Southcote was with child by the Holy Ghost : Attorney- 
General v. Baxter, 1 Ver. 248 ; Thornton v. Howe, 31 Beav. 14. 

The Irish chancery courts, uninfluenced by any consideration of 
a "public policy" to oppose Catholicism, have not followed the 
English courts, but have held, in two eases, bequests of personal pro- 
perty to procure masses to be said for the soul of the donor to be 
valid : Read v. Hodgens, Com. v. Walsh, 7 Irish Eq. R. 17, and 
note. 

The history of our statute adopting the common law and statutes 
of England, and of the country at the time of its adoption, should 
also be considered in determining whether or not the statutes 23 
Henry VIII. and 1 Edward VI., ever became a part of our law; 
and if they did whether or not the decisions of the English courts 
as to superstitious uses should be followed in this country. 

In May 1776 the people of Virginia assembled in a conven- 
tion to sever the political relations that bound them to the mother 
country. The celebrated bill of rights and constitution of the Com- 
monwealth of Virginia was then adopted. The convention adopted 
several ordinances deemed necessary to the changed relations, and 
among others one adopting the common law and statutes of Eng- 
land prior to fourth year James I. The reason why that date was 
fixed upon was, I presume, because in that year, 1607, the first 
permanent settlement of Virginia was made, at Jamestown ; the 
theory being that the colonists brought with them the common law 
and statutes as it then existed. 

" Erom the first the colonists of America claimed the benefit of 
the common law. * * * The acts of parliament passed after the 
settlement of a colony were not in force therein unless made so by 
express words or by adoption :" Cooley Con. Lim. 23 and note. 

Although the established church of England was by law that 
of Virginia from its earliest colonial days, the same convention that 
adopted the ordinance also adopted a provision in the bill of rights 
which declared " that all men are equally entitled to the free exer- 
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cise of religion according to the dictates of conscience, and that 
it is the mutual duty of all to practice Christian forbearance, love 
and charity toward each other. It is apparent that the sentiment 
of the convention was in favor of absolute freedom in religion. 
The history of the colonies and of the then passing events teach us 
that it was the sentiment and policy of the country. The war for 
independence was raging and Catholic Maryland and Episcopal 
Virginia were then fighting side by side the great battle for both 
civil and religious liberty. 

This statute (Revised Statute, ch. 26), was first adopted in 1807, 
by the territory of Indiana, which then embraced the now states 
of Illinois and Wisconsin. The northwestern territory, once a part 
of Virginia, was largely settled by that people, and that fact pro- 
bably is the reason why the Virginia statute was adopted. Illinois 
was then an almost uninhabited wilderness, and the 23 Henry 
VIII. and 1 Edward VI. could have no applicability. The present 
statute was adopted in Illinois in 1819. 

It may " upon authority" be contended that because of inappli- 
cability and inconsistency with our institutions, the statutes referred 
to, never became a part of our law : Note 1, Jarman on Wills 386 ; 
Carter v. Baefour, 19 Ala. 81 4. 

But even admitting that they did become by adoption a part of 
our law, yet it must be conceded, considering the history of this 
statute, adopting the statutes of England, and of contemporaneous 
events in Virginia and Illinois, at the time of its passage, that 
neither Virginia nor Illinois intended to adopt the doctrine of the 
English courts as to superstitious uses as a part of their laws. 

The question being freed from the force of " precedents" must 
be decided upon principle. In the United States, where no dis- 
crimination is made in law between the professions of any partic- 
ular religious creeds ; where there is an absolutely free toleration 
of all religious opinions and modes of worship, can any such thing 
as a superstitious use be said to exist ? Who is to decide whether 
or not a use, as connected with the religious belief of the donor, 
is or is not superstitious ? Must it be decided according to the sec- 
tarian views of the chancellor ? 

Nor is the question here whether or not the doctrine of a purga- 
tory is well or ill founded, or whether or not masses for the souls 
of the departed are efficacious. Who can penetrate the life beyond 
and say that there is no purgatory ? This property was appropri- 
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ated by the donor to a use in accordance with his religious belief. 
That there is a purgatory, and that masses for the souls therein 
are efficacious, is a part of the belief of those professing the Cath- 
olic religion. In the formulary of faith of Pius IV., which is still 
that of the unchangeable church, and which persons becoming mem- 
bers of the church are expected to give their adhesion to, I find the 
following : " I profess likewise that in the mass there is offered to 
God a true, proper and propitiatory sacrifice for the living and the 
dead. * * * I firmly hold that there is a purgatory and that the 
souls therein detained are helped by the suffrages of the faithful." 

This being the donor's belief, why should not his desires be car- 
ried out ? It has become a maxim of the law that a man may do 
what he will with his own. The only limitations are that he does 
not violate the law in so doing, nor devote his property to an 
immoral purpose. A person may gratify any whim or caprice, 
religious or irreligious, that he may desire. With the wisdom of 
his act the law has no concern. The legislature has not declared 
such a disposition of this property illegal. Neither the legislature 
nor the court has the power to declare that any religious use is a 
superstitious use. 

With us there is a legal equality of all sects, all are equally ortho- 
dox. To discriminate and say what shall be considered a pious use, 
and what a superstitious use, would be to infringe upon the consti- 
tutional guarantee of perfect freedom and equality of all religions. 
The right of a person to devote his property to any purpose which 
he believes to be a religious purpose, is just as necessary to the 
religious liberty guaranteed by the constitution as is the right to 
believe and worship according to the dictates of one's own con- 
science. 

The wish of the donor must be followed, and the funds appro- 
priated to the procuring of masses to be said in accordance with 
his instructions. 

We have read this case with great in- it is true, is held in England : 1 Jarman 

terest, both on account of the novelty, in on Wills *205 ; 2 Kedf. on Wills *495, 

this country at least, of the question 496,497; 1 Perry on Trusts, sect. 715; 

involved, and because it was opposed to but, as has been well observed by Mr. 

our notions of the law upon the subject. Perry, in the section of his work above 

An attentive reading of the case and of cited, " in this country, where all reli- 

the authorities referred to by the learned gious denominations, doctrines and forms 

judge who pronounced the opinion has, of worship are tolerated, or rather pro- 

however, convinced us of the correctness tected, so long as the public peace is not 

of the decision. The contrary opinion, disturbed, there can be no such thing as 
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a superstitious use." So far as we can 
learn, there is no other reported case in 
this country upon the precise point in- 
volved in this case ; and, inasmuch as no 
appeal has been taken, the case is worthy 
of preservation, where it may be readily 
accessible to the profession. The only 
American cases that have been found that 
bear upon the question are Methodist 
Episcopal Church v. Remington, 1 Watts 
218, 224; Magill v. Brown, 1 Brightly 
346, 373, note ; Gassv. Wilhite, 2 Dana 
170, and the case of Gilman v. McArdie, 
N. Y. Sup. Ct., not yet reported. 1 Rhy- 
mer's Appeal, 93 Penn. St. 142 ; Dough- 
erty' s Estate, 5 Weekly Notes Cases 556, 
though not bearing directly upon the 
question, may be examined with profit. 
Manners v. Phila. Lib. Co., 93 Penn. St. 
165, is also an interesting case upon the 
subject of religious toleration in the 
courts of this country. 

In the case of M. E. Church v. Rem- 
ington, Gibson, C. J., observed that 
" it is not easy to see how there can be 
such a thing [as a superstitious use] 
here, at least in the acceptation of the 
word by the British courts who seemed 
to have extended it to all uses which are 
not subordinate to the interests and will 
of the Established Church." 

The case of Magill v. Brown, supra, 
was decided in the Circuit Court of the 
United States for the Eastern District of 
Pennsylvania in April 1833, and in- 
volved the capacity of the Quaker socie- 
ties to take real or personal estate by 
devise without a charter of incorporation; 
their right to enjoy it for their own use 
as a body united for the purposes of re- 
ligion, charity and education, and the 
question what are by the law of the land 
pious and charitable uses for which 
valid donations can be made by deed or 
will. In delivering his opinion Bald- 
win, J., said: "As to the statutes of 
superstitious uses, it suffices to say, that 
where there can be no religious estab- 



lishments, no restraint en the free exer- 
cise of religion, and no preference of 
modes of worship, the celebration of di- 
vine service according to the rites of any 
church or society worshipping the Su- 
preme Being, cannot be deemed unlawful 
or superstitious." 

In the case of Gass v. Wilhite, supra, 
it was considered that the use created by 
the covenant of the Shakers was not such 
as would be held superstitious in Eng- 
land, and that there was nothing illegal 
according to the laws of Kentucky in the 
uses to which their property was devoted. 
In delivering the opinion of the majority 
of the court, Nicholas, J., said : " The 
use created by the trust of this society 
would at no time since the reforma- 
tion have been deemed a superstitious 
use in England. Eor, though the courts 
there disallowed trusts in favor of the 
Catholic or Jewish religion, as inimical 
to the established religion and settled pol- 
icy of the government, yet trusts in favorof 
dissenting Protestants have always been 
sustained and enforced. With much less 
reason, therefore, could it be denounced 
here, as a superstitious use, where we 
have no established religion, and where, 
by our constitution, all religions are 
viewed as equally orthodox. The recog- 
nition which religion generally has ob- 
tained from common consent and legisla- 
tive enactments among us, as a valuable 
portion of the institution of our society, 
must prevent the courts from saying that 
every religious use is a superstitious use, 
and, by consequence, must compel them, 
in fulfilment of the spirit of the consti- 
tution, to declare every religious use a 
pious use. It is neither for the legislature 
nor the judiciary in this state to discrim- 
inate and say what is a pious and what 
a superstitious use. To do so would 
necessarily infringe upon the great con- 
stitutional guaranty of a perfect freedom 
and equality of all religions." 

In Rhymer's Appeal, 93 Penn. St. 142, 
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a testator, by a will executed within one 
month of his death, left a bequest to a 
church to be expended in masses for the 
benefit and repose of his soul. The Act 
of April 26th 1855, Pamph. L. 332, pro- 
hibits devises or legacies for charitable or 
religious uses, unless by will executed at 
least one month before the death of the 
testator, and it was accordingly held that 
the bequest, being clearly for a religious 
use, was therefore void according to the 
express terms of the statute. See, also, 
Dougherty's Estate, 5 Weekly Notes 
Cases 556, in which the same question 
was considered. 

The case of Gilman v. McArdte, deci- 
ded in the month of July of the present 
year, in the Superior Court of New York 
city, and not yet reported, 1 is an interest- 
ing case in this connection. Through the 
courtesy of the learned judge who deci- 
ded the case we have been furnished with 
a copy of his opinion in the case from 
which the facts appear to be as follows : 
In 1882, Margaret Gilman, eighty-five 
years old, placed $2300 in the hands of 
Henry McArdle, with the direction and 
upon condition that he should pay the 
funeral expenses of herself and husband, 
then ninety years old, when they should 
die ; erect a monument over their graves, 
and expend the remainder of the money 
in having masses said for the repose of 
their souls. She died eight days later 
and her husband about two months after- 
wards. Both died intestate. Michael 
Gilman, as administrator, demanded that 
McArdle account and pay over to him 
the money received from Mrs. Gilmore. 
In delivering his opinion, Feeedman, 
J., after passing upon another point not 
relating to the question now under con- 
sideration, said : " This brings me to the 
consideration of the second question, viz., 
the validity or invalidity in law of the 
disposition of the money made by Mar- 
garet Gilman. Such disposition consti- 
tuted neither a gift inter vivos, nor a gift 



causa mortis, for the requisites of a gift 
were wanting. There was no intention 
of parting absolutely with the title and 
control, but specific uses were enumer- 
ated to which, after the death of Mrs. 
Gilman and her husband, the money was 
to be appropriated. By such a disposi- 
tion Mrs. Gilman sought to create a 
trust for the uses specified." The learned 
judge, after stating the English doctrine 
that this use would be held void as a 
superstitious one, proceeds as follows : 
" In the state of New York and in all 
the states of the United States, where 
there is no established state religion, 
where all religious opinions are free, and 
the right to exercise them is secured to 
the people by constitutional guarantees, 
there is no such statute [as 23 Henry 
VIII., c. 10 ; and 1 Edw. VI. c. 14], 
and no such policy, and I do not hesitate 
to say that the doctrine of superstitious 
uses, as enforced by the courts of Eng- 
land, is against the spirit of our institu- 
tions and should not be adopted by our 
courts. It is a fundamental principle of 
our law that a man may do with his own 
as he pleases, provided he does not vio- 
late the law nor devote his property to 
an immoral use. Similar views have 
been expressed by Judge Tci-ey of Chi- 
cago, in Kehoe v. Kekoe, and by the sur- 
rogate of King's county, N. Y., in the 
matter of the probate, &c., of the will of 
Maria Hagenmeyer, deceased. In these 
two cases, however, the question pre- 
sented itself upon a testamentary dispo- 
sition. The question of policy having 
been disposed of, in so far as it rests upon 
religious grounds, it remains to be seen 
whether the trust sought to be created is 
invalid for any reason known to law or 
equity as administered in this country." 
Upon this point of the case the court 
came to the conclusion that " the trust 
sought to be created by Mrs. Gilman is 
no trust at all known to law or equity, 
because there is no beneficiary or cestai 
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que trust in existence or capable of com- 
ing into existence under the trust, and 
that, if for the reason stated the trust 
fails, the disposition made of the money 
cannot stand, because it amounted nei- 
ther to a gift nor to a disposition by last 
will and testament." 

At a subsequent day upon a motion for 
settlement of findings, &c, in order to 
correct misapprehension as to the scope 
of the opinion from which the foregoing 
quotations have been made, Judge 
Fkeedman, after reciting the English 
and American doctrine, said : " If, 
therefore, Mrs. Gilman had made a will 
and bequeathed her money to her exec- 
utor for the purpose of having masses 
said for the repose of her soul or that of 
her husband or both, or to a particular 
church or priest for such purpose, I would 
certainly have upheld the bequest, be- 
cause under the testamentary disposition 
the title would have passed. So, if in 
her lifetime she had given the money ab- 
solutely to a particular church or priest, 
with the request to have masses said, I 
should not have hesitated to uphold the 
gift, because the title would have passed. 
So, if she had given the money to the 
defendant in this action in such a way 
that the title passed to him uncondition- 
ally and beyond recall, and merely re- 
quested him to have masses said, but left 
it to him whether he would do it or not, 
I would still have upheld the gift. But 
she did none of these things. She at- 
tempted to create a trust by parol instruc- 
tions and a bare delivery pursuant to 
such instructions and yet to retain the 
title to the money. The defendant, who 
is an undertaker, was to have no interest 
or benefit in it." In discussing the sup- 
posed trust the court then stated, as an 
additional reason why it was no trust at 



all, that there had been no gift or other 
disposition by which the title passed, and 
proceeded as follows : ' ' It, therefore, 
will be seen that the case really came 
down to this : No title passed by either 
a bequest or gift or legal trust. There 
was only a mere naked deposit of money 
into the hands of an agent, with certain 
instructions concerning the employment 
and payment from time to time of a 
third person, namely, a Catholic priest, 
for services to be rendered. In such a 
case it is a fundamental principle of the 
law of the state that the principal may at 
any time revoke the instruction and re- 
cover his property, and that if he does 
not do so in his lifetime and dies intes- 
tate, bis death revokes the authority of 
the agent, and that, as the title must go 
somewhere, it goes to the administrator 
of the estate. In such a case the charac- 
ter of the instructions is wholly immate- 
rial. From the moment the administra- 
tor objects, the agent must cease paying 
out. He can no more pay for the erec 
tion of monuments than he can pay for 
having masses said. But up to that time 
he will be protected for acts done in good 
faith." 

There is no conflict between this case 
and the principal case, and it appears to 
have been correctly decided. Indeed, in 
none of the cases above cited was the 
exact question discussed in the principal 
case necessarily involved. The reason- 
ing of the respective courts in these 
cases (and so far as we know thore are 
in this country no cases holding the con- 
trary position) would seem conclusive of 
the positions taken by the court in the 
principal case, the decision in which, we 
are informed, is so convincing that no 
appeal therefrom has been taken. 

Marshall D. Ewell. 

Chicago. 



